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THE SUPREME COURT
OF NEW SOUTH WAT,ES
COMMON LAW DIVI S TON

5 HIDDEN J

MONDAY 30 OCTOBER 2006

2OO6/L34O3 - PERPETUaI LIMIIED w FIONA CAROLIIIE
10 CRISTIEN

vr c a,-  tha . l : in_i I I .
I  r^ .a i  I  o.r  in.a. .on.

t5

i  OLLLDGT: We are seeking qumnory judgre' ! .

.  qONOUR: vs . r .sL.dn, did you wan !o ger
n ,onroso. r t  ^ .  . r  t r_s maLLerl

DEFENDANT: f  have no plans to do so. I  have been unabfe
t i  icc eLance.

2) r-S 
"OftOe 

n,  dd\e /o.  app--eol

DEFENDANT: Yes.

30
nFrtrNlnANl.  rha /  hr  a .^ l  l - ,aa.  :1r l -  l^  hAl^ ma

S rONO-R: ndve !  ey !o d vou Lne\ cdnnol  -  p,o. l

l5 DFFFNDANT: N. T he:rd there l ras One barr ister but we
we_e-, !  able !O COre !O d.  doreen6nL. h.r  S- -  r  dV- ry
detai ls there.

-r5 -u\uuq: w_ar rs r_e pos---o-.  Are )o- ndppy Lo
Ai Lw 9cl

ran r6 canr- :  r -  i  
^n 

?

'1 
^n in onoLher

barr ister I  am try ing to contact  and i f  I  can' t  get  one
lq T,  |  |  

^^nr in,ra 
mrreal t  r^dr\ l

GO "DGt:  -he pIoinLi ' ' ' -  1oLion was' i led on 14 Augu. l
whi .h was "o u.1dblF I  SFp emb^. l r  was jn i r_a__y

-diournFd 
on'wo o. .dsion- n/hi lsr  Ys Cr isr ian so-onl  tegd

50 : i . i  on lF santFmhor the matter was refet ted to Just ice
T,atham- Tt was then adjourned so Ms Crist ian could

'nuael  
i^r la lha n^c< l - '  I  l \ /  

^T 
la^: l  - r^

Just ice Barr  on 3 October and vras adjourned again fo l :  the
same reason to enabfe Ms Crist ian to qet pro bono

55 assistance-

Lo 
^,  ^no 

r .  ,  - '  - -  ,  fS

-n o n-gd1.!e eq.--r  pos-L-on. wo._d be ny .ppLical ion

.30 /r0 /06 1
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!na! we go
get legaf

HIS HONOUR

oN 66285

Ms Cri  st ian?

on. There have been a numlcer of
aid wrthout assisruance.

L., l - f ,  f  l - i iF l - i icr.  o-Y,
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DEFENDANT: No, I  don' t  agree with at  being an investment
^v 

n-^: t i r ra rhi< n^in,  ThA hiei^ f  y 1s
correct .  I  seek feave to f rLe my cross-claim and

" 5 'U\9UR: I  lnrn< WA Cdn pro.eeo o Lie Dasrs Lna
m:l- l -a7 L ' i l l  

^r^-aa/ l

Dq"trNDA\l :  I  seak laave Lo -o.n Ln- [4a q.dl-e Ban' i  ano
also the sof ic i tors '  f i r .m GaLLLee & Associates.  There was
an error in the loan contract  whrch ls where the whole
di an,, r_6 : , i  <a< fr^m

I  wrt t  go Lntouqn LnF tesL or ! 'e -s!  a_o we
l -Ffv .  ,  in F. 'F.  <\ ' -  ic  ! '6 .dn.

MATTER STOOD IN LI ST

ON RESUMPTION

u-5 uoNor o:  Iqs c l_s . i -n,  
- .o 

you .ardy to go:

t- tFn\^^N-.  |  6 n.  ^.oss-c a ' r  ond lho a ' -  da.  . .

_ r__o not

seen l t .

DEEENDANT: I  have three copies and three copies of  the
aff idavi t  .

HIS HONOJR: C_ve o-e ro Mr co--edge.

_4.o1__4. n

court  ?

Htc H 
^tp.  

Ie 
- .  

be

f i led in court .

UE!ENUANl:  As SolO C'e oro,  Seek eo.e LO JO-Ln
Mr-^": . i -  a- : l  la-  r  " ouse LrrL! ,  waS
: 

-7^Llam 
L' i th th.  l^ :n . .ntract  and an errol  and I  don' t

Ln^u'  av: . f1w--

HIS HONOUR: Do you expfain in the af f idavi t  why you want

DEFENDANT: No.

S O\OUR: You ore wanL-nq !o o-n Macqua]. ie Bank?

'q,qN-r '_- .  Ya- -n^ - : r  ^e & Assoc_aLes,

HTS HONOUR: I  bet ter :  read some nater ia l  before we go much

.3A/1A/A6 2
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f ' r r r  har Ma ar i  cr i :n

^^qi+i^n 
v^,r  iY6 h^r, i . -

204 6?

oN 66285

_ 
6,- ]^o r  L '  l  I  

-Lo- '  
.^  ,

' .  J '  | ' ._! l  ' l  J . ' ;

aff idavi t  of  Amanda Sherwood of  124 July 2006 and I  tender
the exhibi ts to that  which have been f i led,  AS1 to A36. I
would seek leave to f i fe in court  a fur ther short
af f ldavi t  as to the current posi t ion under the factLt ty.
"r  a l  ic  lha Ff  f  i . lF '  i_ --  

? n. l^r i6r

2006 -
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HIS HONOUR: That can be f i led in court .
sr . r  |  - l i  , I "n1anr ,^ .ar ,  - l  ,s  ndLel_a- l .

SHORT ADJOURNMENT

I  wi f l  take a

HIS HONOUR: Ms Crist ian,  I  have fami l iar ised mysel f  wi th
the nlea. l inos :n. l  the . ross-claim but I  have not had t ime
to examlne the aff ldavits and the attachments which is
-mporldnL Lo yo-r  cdse now, You a'^ saying !-a!  ! -e oa_
d.-  - - . t  t r . t  

"as.  ^,Fl i i , l  - . -  
^1- 

i ,dt

\ , /as negotiated?

DEFENDANT: Yes.

1- < - \ - \  -  -d.1tFl  he needed lurLher ime o
look aL Lhe malLer and ad o.r  ned he ra .e
unt i l  2pm. )

ON RESUMPT ION

HIS HONOUR: Mr Gol ledge, have you had an oppo:r tuni ty to
read this mater la l  ?

40

GOT,LEDGE:

HIS HONOUR:
appears ro
int  roduced.

GOT,T,EDGE:

HIS HONOUR:

DEEENDANT: I

HIS HONOUR:

HIS HONOUR: So

DEFENDANT: Yes.

.34/rA/46

I  have, your Honour.

I  have the af f idavi t  of  Arthun Crist lan l , /h ich
h^ r : ' -  " .  :s-  h\  "h-cn oocumen,s ore

n^ \r^r l  urAnr t^.r^<q h- i  dan lam^n)

\ .  na- fa.  - r  6 n vr .s^ \ -  Ln_s

DEFENDANT: T have a few more af f idavats as
are not f in ished at  th is t ime.

When would they be ready?

, , ,at  I  h,r+ +hav

DLFLNDAN1: l  'm sor r  y,  l  'm nol  exper i  enceo i  n Ehis.

noo. l  -n^ ha, l1 d: \ ,c r^ n:  ,6 
^^c6 

/^r ,4

I  t r  
- ,  

^r  |  \^  -  av - l - . .a u>e closeo.

,o-  dro ock.ng 
_or 

an aojou-nrenr o1- lwo
ro.  lo pr-por-  r  ose a--_oavirs?
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HIS HONOUR: Aie you able to teLl  me ! , /hat  the ef fect  of
those af f idavi ts is?

DEFENDANT: Basrcal ly more or fess supportrng the ones my
husband has done.

HIS HoNoUR: Recount ing the history?

DEFENDANT: Obvaously the broker 's is his account of  the
r -^^aa,r indc -h: t  w^ l . j  | 'c  in I  ine wi !h ours.

r i  n t  on
ha a"^rrn. lc ^-  fha 

-r .ss-^_ 
eimYVU >TL UUL

:h^,rr  rha hier^, \ /  l_,a,  L,^an ha 
-- ' r iae

DEFENDANT: YeS.

GOL,l , l j lJGl i :  1 WOutd resls l  lnal  lor  two reasons -  one golng

^ 
h6 

" ,  
i l  i  \ /  

^r  
na-A<ei w T^,  e"-h ^n - . l i^" ,nmc. l

orders were f i rst  made on lh is mot ion for del ivery of  the
defendant 's af f idavi ts on 27 July 2006 and orders vJere
t  

-d,^ 
t ,  .  h-  . i t  ina 

^t  
rnv . rafan^F L I I  a d ct  .006 _he

matter has been before the court  s ince then on at  feast
T^, ' ,  ea^- ' -  a 

^. . re i^ne vu! ayyaaL a L !vL,  i  o i

4r. la 
^ ^^ , ,n i l  /  h>c .6a- F l4war ' . r  . , r r  I  inr  .v_ le" re

on.

I  r^-6^ rh:r  rh6 L"/^6n ar^6^ L\ /  |h-

!  i  s  Lo oemonsLraLe rnere i  sdPvl lLd'1L ru!  runu'o! l  luu9,,
' \ r  L6 ia1_6. dF. _,c r>^a > i  c r i .h-- f  ,o

rhr av 6n

matter on the basis that  the factual  a l legat ions rn the
cross-clainL would be nade out unfess they are patentf l ,
fanci fu l .  Further af f idavi ts swearing to the matters rn
the cross c la im would not real ly change the issue before
the court  because the p:roper app:roach woufd be to accept
what \ ras said in the cross-claim woufd be made out.

-  q -nr o a.  Mc ^- :  c- iFn. v.  .o l  laooa tr6r9 -  s
h^ ha6r ' l  r^  rh6, 6\ , idan^a Ha ie 

^ra^-,ad 
f ,

rn6 h^a ie 
^r  

rha hr er^rrr  r r^, ,

ou! i_ r 'e c-oss-c 'd:r  is  . 'u- .  He is plepo'eo to ac(epl
^l  

h ie -^^ l  i - : r i^n , rn^n f .a

.qq rn-;^-  ^--^.v-hiaa ^ l  ho/e sal  out  n6re is t tu- .

S O\OIJD: Ts Lha 
-  

co i  c focl  or  y appr oa^'  or  yo .
n^, . -  r  " i^u ^r  : -a hcr^ n hFr a.rr- . . . , .  u^ -d,J.1 o
oc - t r t  ich 

^n 
a\ , , r lan-a -^- ,  a,^m . . , ] i - r  

-nno-,c 
i^  La

cross-c1aim?

ul . " \DA\ l :  I  cee< leove Lo to-n lvacq.dr e Ba k ono
Gal i lee e Associates,  sof ic i tors,  to th is act ion.

u-q Ha\n_rP. -hrr  T.  l^-a. ld oo Lhe o,  come oI his
dppl  icoL ion.  \4r  ,o l ledoe, ca. ]  /a "  , .s expld n o ne how

.3A/7A /A6 4
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the mortgage comes to be : . : !e,uaf,  the loan being from
Macquarre ?

GOLLEDGE: The fender as rde:: t r f red in the loan contract
which is annexed or exhlbr ied to the af f rdavi t  nakes i t
c lear the fender is Perper;a,  T Stees AustraLia Lini ted.
That is on page 5 of  AS1. That is the party that  advanced
the funds. Al  page 12 the part ies to the foan contract
are ident i  f ied.

"  5 "ONUUK: W dt S lo _ 
-c Lne reldr-OrS_lp oetwoan

Perpetuaf and Macquar. ie Mortgages ?

GOLLEDGE: Peipetual  conciucr,s i ts buslness as a t rustee of
the moneys coffected by Macquar ie Bank, so Macquar ie is
the cornmerciaf  ent i ty that  sources funds from the market.
Perpetual  is  the t rustee of  tnat  fund which enters into

s wi  h memo-- l
.^mmcr. i :1 . r r :ndement between those two ent i t ies.  The
mortgage is at  AS3.

HIS HONoUR: Ms Crist ian,  r  take i t  you want to io in
M-..  i r ic  f . '1o,  o-oes .rno C: :  

-  
-  oI

h6 - :c-  .  6 c6- .  rL.

DEFENDANT: Yes. Pr ior  to receiv ing the foan contracr-  we
had no idea Per.petuaL l tere the fenders.  That was never
made clear in any documents.  We say they made an error Ln
the loan contract  and I  don/t  know at what polnt  that
el ] ror  occurreo,

HIS HONOUR: What I  th ink we face is the Loan contract
which you at tach to your husband/s af f tdavt t  is  in exa'r  l \ /
tne same terms

DEFENDANT: Pr ior  to receiv ing the loan contract  there is
.o ra . jon :n d y o '  ra pao-!^o!k l_om Mdcou. l . -  Bd l ,
that  the actual  lender is Perpetual .

HTS HONOUR: Let us hear what Mr Gol ledge says in Llght of
-  I  ' -  "  f f

^^no 
t- \ r -L f^ \ ,^r ,

Gol, l ,EDGE: I  move on the mot ion of  14 JLr ly and read those
tho. _ _dav ts.  -h-L .s r6 6\  d6.ce e- -  ^  p-. in r f t .
. fhrs is rn .nnlr . : t ron nrrrsuant to Part  13 rule 1of the

'  1 6 rn.  la lc ^-16-6'
discfoses no tr iabfe issue. There is no denial  in the
. ioaon-6 .^r  i rdaa/1 in 

^.  ^r  
t .a m-rar i - l  h^. . la. l  I .

| ,^ .  l -  |  T.  r6\ 'c  , -6 j  
' "d -Fr |  

nas
hFcn rF. . r . i  s in.e SeDtrmlrer 2005. That is in the defence.

'  - "menls ndve been mdde.

I  r - -6hr rhr ha 
-  

,^Fn r^ d, ,  dyP
. .  -  - i  r  ,  i r l  ,  t \  - - rs r lo ra 

^\ . r t
there can be no tr iable issue on the matter.s raisecl .  Your
Honour can be sat isf ied of  that  in th is case because

/ r  -h^ 1 -  l - I  n h6f^-a lu 'c

oN 66285

55
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, . r l  r , - . . -6L.r . t  .  .acr^n. lan^a l - .  -K
and for. th between the broker and Macquar ie,  there are a

I  I  .^c I  h-  r 'a la s6n 
--Jcer

+L6 / toaon^-o

pfalnt i f f .  She did so pursuant to the foan contract  which
-s aL ASI ano i -  you uon Lr 'on i .s.  90 Lo LhaL doc. ' ' ]e_t .
11^ scheou,e seLS ou .  h-  .mo ln oL .ne -oan or s664,000,

.  A --r . '  l - !6 r  6^i '^  HrX

h6!.- .1 in^ ' \c- .a,1
! t_-rr l j -ac ha n- -  h :  r : f i^-  \ '  S{.  or  67.

L,^ d . -  I  I  
^r  

rha avhi l i

I  i_ ic 
- taF. 

h-drru lu>L,,v! '
the purpose for the foan was to assist  in re-f inancing an
invacrnAn, 

- ,^na, '  
. : f  r \  

^^rna ^rrr  
.v 

^na ^f  
hc

documents annexed to Mi Cr ist ian's af f idavi t ,  the drawdown
not ice.  That discLosed that the sett lement date was

oqAn-rrA. c.c l  i  ad.Errr  aad

5625 w- o . . | :ban^,  l /vh- Ya^qud :6/De pa .ol  were

^^inn -  
,oT .- . - .^^:n aviei  in^ indah,a. l .a<< nl  s

r  . .  1r , , t - ,1 n- i . - t  a6nFV - tv.  -  r  )  M-c . ,  < r .  o" 
^ t4

e6-r  i^ .  A <l  
^,  ^ lFe 

rha i^^n . .mnr 's n.  rh.
c-L6^ I  o 

- . , ' l  
I  h^ 

^6nar -  |  
-^ .  

) :  : _ r  _r_J ev6r
L6 

^r .  -^.1/r^ i  
ic  a i^na. l  L\r  M, 

- .d 
Mr< a/  <r ' :n

' '  v .  
'  

lvrc r" i - . '  hdve
h '  ^  

l -  j  6.r 'J i -  ro ho o |  -  lF r  r l  _ a jn

r .e lat ion to the toan and in the c i rcumstances rn which
that must have been made one accepts the af legat ions of

acl  :n .ha . ross-c a 1.1 Lh-.r  h ighe..  
- -a 

hose
disclosed in paragraph 16 of  the cross-cfaim,

^n 
Io c6^,6mr_.a,  q66l  nnn ie >. lv^^^a. l  

^ . l  
e^rr-Llv l_,v u- . - - - , . ,  ray

a-.^nr- .1 ha 1r"arc in L6 - .^""-- 'F.r .  Mr
1 'hai  .  

^ l '^-,dY w-, , ,

e"^m ,  |  
^rr  

r  
^-n 

:n^l  i - -  i^n rn^ ur. :  rqkin^ f^ l

" , rc 
r  

^ / ih- in- l  
n la,ac 

^. l r  
l^ : .  .anr 7:h a r^1 f i  a

rh- urc '  . -  on.

What was of fered to then and what they s igned by I tay of
' . , - -  

.  
^ ,  

i - - i^r  
^:h 

i r .  n^n,hl  /

-6n1\aF-t< 
,o. t  ) r  - : .d:-n. . . th-  d

loan appl icat ion.

i -6 
^Flar 

.n ' i -  - l  a l1-  :  .  
-  

lo c^nlFah-r  nol

one cent has been repaid and that leads inescapably to the
coac.uslo_ Lh- wh-.6v61 e 5e _ 'g ' !  be s._d abo. l

:  rh1 |  i r . .  , ,  
-^ t  

i - i  /  -< 
, ,  t

defauft  under the loan contract .  I f  your Honour goes to
' t I  r^-  na- *-r  . .  :  _ 

^q 
i , - i  - \  i  n Lhe

cert i f icate of  t i t fe.  AS3 is the s igned mortgage and AS4
'  tha ran -  '  rhal

'd6 '  r 'o rord:  e $-r6 
' lohl  z s.r l f  Im

t '  6 
^ts.  

i r -  i^ .  /  /6n,v I '  o loh t ro lo l t  h-  _ l -  _ned
i  - ,  |  |  co, ,  | , '9 0f  f  rL,v '  sy

Then importantfy,  sect ion 5 def ines what is an event of
i r .  

^  
a nr/  l '6 lo\ l  a 

-r  
e l  5.2

r l . ,6 m^/ 
^-^a ^/^.  

i r ra.  r  
^ ,  

,  .h < 
- .  

. laa- I  |  . - l  . l  . .. . - - . .J -n

oN 66285
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/ t i , ,  <-  dh! . t  c c.rnc.L

"ro_Lqdgee nd5 j  o sro^ to 's  -b l -sh 
r_o' I  Lo

possession/ejectment is there has been a fa iLure to repay,
so i t  is  not  necessaly for  us to show $776,000 currentfy
due is the amount owing or $1 mif l ion or any sum in
part icular.  The r ight  of  possession and the r ight  of
ejectment ar ises upon an event of  defaul t .  In
circumstances where money was borrowed over a year ago and
not a cent has been repaid in respect of  a Loan contract
which makes clear there is a monthfy repal ,ment obl igat ion,
part icufar ly where that fact  is  admit ted in the defence,
i t  cannot ser iousfy be contested there has been a defaul t .

We are not seeking surnnary dismissal  of  the cross-claim.
l lhat we are seeking is summary iudgment on the claim and
i t  is  open to your Honour under the rufes to take the vieu
that by reason in those clrcr . rmstances of  the mattels
raised in the cross-claim, there night be some argument
about the extent of  the defaul t ,  whether the fu l l  anount
referred to in the af f rdavl t  is  due because i t  n ight  be
l iable to be reduced in some fashion i f  there was an
interest  d i f ferent ia l  but  that  would not detract  f rom the
r ight  of  possession which occurs upon defauft .  Yor.rr
Honour might say:  by reason of  those matters I  ! ton' t
grant surnmary iudgrnent on the whofe of  the pfaint i f f 's
cfaim. There might be a t r iable issue, accept ing what is
said by the cross-claimant on that matter,  but  that  r"olr ld
not detract  f rom the existence of  the defaul t .

l , trhat the authorit ies say in respect of counterclaims which
are raised in response to act ions in possession is that
unless the counterclaim af fects the existence of  an
under ly ing defautt  or  debt,  then the countercfain does nol
detract  f rom the r ight  of  possesslon. r t  has to impugn or
defeat the af legat ion of  defaul t ,  othelwise what the
counterclaim goes to is the in personam posi t ion between
mortgagor and mortgagee. Tf  Ms Crist ian made an
appl icatron supported by evidence for a stay of  that ,  that
woufd be a matte:r  the court  wouLd deal  wi th in due course,
including whether there shoufd be an imposi t ion of  some
condit ion refat ing to lnterest .

Those are not matters that  detract  f rom the i rght  of

ludgment today. I  seek judgment for  the monetary c la im as
weff  but  I  am acknowLedging the di f f icul ty f  face wlth
that por. t ron of  the cLain in Light of  the array of  matters
contained r-n that  large bundLe of  documents.  Your Honour
could fa i r ly  fo:rm the view there night be somewhere
amongst that bundfe be something that might somehow affect
the precise amount due, but even accepting everything.
else,  you come back to the proposi t ion you cannot have
money for a year,  not  pay back a cent and not be in
defaul t .

HIS HONOUR: These documents were prepared without leqal
reDresentat ion,  the defence and the cross c la im?

oN 66285
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HIS HONOUR: Tt seems to ne in a sense the cross-clainr lnay
be a non est  factum defence. Ms Crist ian is rais ing an
issue akin to non est  fact i tm. She seems to be sayi ;g i t
is  not  open to the plarnl , r f f  to pursue enforcemeni oi  rnrs
agreement because what we signed is not what we
negot iated/ or \ , /e understanC we negot lated. That seems to
be the way i t  is  heading.

GOLLEDGE: Even a non est  factum defence, which might 9()to the enforceabi l i ty  of  the Loan contract ,  ! , /ould ;ot
defeat (1) the mortgage ancL the non est  factum defence
woufd not impeach the t i t le,  the defenclant st t fL beang aj l
possession of  $664,000, and any way you do the review or
rnterpret  the events that  have occurted, the matter of  the
statutory provis ion is imposed and some of that  money
ought already to have been repaid.

HTS HONOUR: Ms Crist ian,  what would you trke to say?

DEFENDANT: I have not paid them any money but I would
l ike to poant out I  have made of fers along the way where
they could have had their  money by now and they rafused
those of fers.  When they took possession of  ny house in
May they didn' t  serve the sect ion 52(b) not ice and $re
repossessed the house oursefves, In Jufy we of fered to
pay al f  the intelest  and had this avai labfe.  I  couLd j rdve
cert i f ied that .  We wanted them to fet  us take possession
of the house to seI1 t t  and they refused that oi fer .  Lt
is not ent i : refy ny fauf t  they c l idn, t  take the money for so
fong.

Since Novemlcer we real ised the wrong contract  had been
rssued to us and we l rere inmediately in contact  wi th
Macquar le Bank try ing to get them to come up with a
sofut lon to the problem, so that we could begrn paying on
the document.  On the document we requested they woufd
have had their  money. They wasted months and anonths nor
gett ing the document to us.  There was a mistake and every
t ine we rung up they woufdn,t  get  back to us wi th a
solut ion,  Again,  r t ,s not ent i refy my faul t  they don,t
have their  money. They resisted our at tempts to solve the
s r tuat  ion.

At one point
lhey did make
two days but

HIS HONOUR:
50
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when we st i f f  hacl  possession of  the house
us an of fer  to send a new contract  wi th in

we never ever got Inat .

Is that  the let ter .  of  78 t {ay 2006?

DEEENDANT: Yes, i t ,s in there sornewhere

GOLLEDGE: I  remain seated notwithstanding an awfuf  lot  of
what she has been saytng ts anadmassible but T am not
taking the point .

copy of  the new contract .

(GOLLEDGE) (DEFENDANT)

DEFENDANT:
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HIS HONOUR: I  woufd l ike to fook at
c losely and refLect on the mattet .
nere about an hour and a hal f  away.

DEFENDANT: I  t lve in BowraL.

the matter more
You said before you

oN 66285
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HIS HONOUR: Mr Goffeige,s posi t ion is \ , /hat  ever miohtnave Deen negot iated before cr  s ince, what in faci
happened/ you stgned a loan agreement and a nortgage overyour property to secure advances over which you
undoubtedly received roneys and no repalment i  have beenrnaoe oy Cne terms of  the rc: tgage and he is ent i t led Lopossession of  the land.

Mr Golfedge says that is the stmple s i tuat ion.  Even i ftne quest ion of  what is owinq is fef t  for  another day, youcould not tesist  their .  taking possession of  t ; ;  ia; ;1
That is the centraf  issue yo,_,  ha.r .  to face.

P^ut: I?o| ] l :  ,  
you. have not-paid,  rher:efore we have a r ighr

: :^. : : . -113. 
rhey had pfenry of  chances for us ro repay

: l : , r :3:y but they refused, so i  s not entrrefy my faufr
-d L 6y '  a or '  .a --  .eo d.  \  f  o_rays o 

. .  
us.

HTS HONOUR: That ts a mattei  for  negot iat ion,  i t  is  nor amatter for  me. Attenpts to come to an arrangement wi lnPeroa Lrd are s i  r  t .Ly o 1--  a.s -  1o,e ,o .o.s.o-r
w_dr 's sd-d Lala s r  

^ l  . i . l - .en !o posso_s_on
of the land and you have no basis for  resrst inq i i . - - f " .
that-reason, they shouLd have judgment fo,  po" ier" ion otthe land, i f  not  the precise amount c larmedl and i f  t ] rerear.e to be negot iat ions af ter :  that ,  that  miqht pio"."J onanother day.

! ' lhat  Mr.cof fedge rs saying is the natters you have ] .a ised
oo -or . l  ar^ dTo. l  !o d. \  oo-e.  e o.  en :  L a. ian 10reslst  possession of  the 1and. That ts what is out
against  you..  Is there anything you would l rke t i  say rnans\,/er tO that ?

DEFENDANT: 
.Af f  I  can say rs what I  have sald before.  We

r r t6C, Lo ?rLo <6 or rangaran . .  Clo .  Ot _6o- 
L -  iUSL inany ! ' ,ay and the proceedings shoLrfd have settLed a week orc\ro arter the nListake was discovered and that should havebeen taken into consideaat ion.
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i^ ." I9)9yl l  1: . 'o,^ .do1-. t ,h is w--< b.  ro oddy.s Wod asdd ,  I  Orn inq coiv6J e I  w_ ,  o t .

GO--LDCL: -a-s.  , /o i -  no.o . .  .

HIS HONOUR: I lrr l l  look at the mattet soner,/hat more
cLoseLy before I  nake a decis ion about thas 

"ppf i .u! iu" .I  should also ask you for completeness on,h. ' t -a; ; f ; - ; . "
can ask that these other part ies be lotned.

DEFENDANT: On what basis ?
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BB

HIS HONOUR: Yes. I  th ink I
judgment appl icat ion f i rst .
part ies would t  equire fur thet
notion f i led by you so maybe
t ine.

wi l I  determine the
Anv :^nl  i  

- r1 
i  

^n 
+^

argument and would
we can take this a

oN 66285

surnmary
join other

GOLLEDGE: Yes, and we could potential ly come back to the
Registrar.  Tn paragraph 1 of  the cross-claim i t  appears
to refer to sect ion 52(b) not ice.  Even accept inq wlat  is
said in the cross-cfalm that the sect ion 52(L) n6t i . .  

" . ,def ic ient ,  that  would not af fect  the r ight  of  possession,
I t  goes to the mortgage and exercise of  the po;er of  sa. le
in respect of  sect ion 58.

20

HEARING ADJOURNED TO WEDNESDAY 1 NOVEMBER 2006 AT 1OAM.

30/I0/46 10 (GOLLEDGE )


